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LANUSSE’S SYNDICS vs. PIMPIENELLA. vs. 


PIMPIENELLA. 


Apreat from the court of the first district. 


Porter, J., delivered the opinion of the The plaintiff 
: i ss against whom a 
court. This action was commenced to re- plea of recon- 


vention is filed, 


cover from the defendant, a sum of money, cannot discon- — 


tinue. 


charged in the petition to have been received If an agent, 
wholis to be paid 


by him in the capacity of attorney in fact too | condition 
, P that he succeeds 

the plaintiffs. in the business 
entrusted to him, 


The answer admits the agency; the receipt be dismissed 


without cause, 


ofa sum of money amounting td 9957 dollars he can claim a 


sum equal to 


621 cents; but avers, that the defendant’s the trouble he 

‘ } . J has been put to. 
expenses in collecting the money in Mexico, 
and pursuing other claims of the the plaintiffs 


there, amounted to 3999 dollars 93 cents, and 
VoL. iy. (1N .S.) 56 


5 
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Regis Ben that he has paid over to Paul Lanusse, the ( 
wr~ attorney of the syndics, 5953 dollars 63x] mo 
or cents; which leaves a balance in favor of the | was 

Pimrrevera, Plaintiffs only of four dollars. ‘| the 

The answer also avers, that the defendall the 
was charged by the plaintiffs with the recovery T 
of the proceeds of a cargo of a vessel conf | niex 
cated by the former government of Mexie, | his 
amounting to 49,600 dollars in specie, anda} our 
quantity of tobacco; that the plaintiffs agreed U 
to pay his expenses in prosecuting this m{ case 
covery, and to allow him ten per cent. com | conc 
mission on the amount which might be] appl 
received by him. Tl 

That with infinite labor, trouble and er} plain 
pense, he, the defendant, had nearly com} mak 
pleted the recovery of the claim entrustedip{ estat 
his management, when the plaintiffs annulled] try, a 
the power conferred on him, and appointed] and 
another agent in his stead. mode 

That, by reason thereof, he was preventel} rived 
from complying with his agreement, and thi} recen 
he is entitled tothe same commission, asi] The | 
the money had been collected. For th} cogni: 
amount of this commission, deducting th} Gray. 
balance of four dollars, due him on the moni} it; bu 


collected, judgment is prayed in reconventiob} blish 
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On this answer being put in, the plaintiffs East’n. District, 


moved the court for leave to discontinue. It 
was granted to them; but:on a rule taken by 


May, 1826. 


PY 
LANUSSE’S 
S¥NDICS 
vs. 


the appellee, this order was rescinded, and pyyeewetia. | 


the cause reinstated. 

The correctness of the decision which de- 
nied the plaintiff the permission to withdraw 
his case, is the first question presented for 
our examination. 

Unless the situation of the parties in this 
case, greatly differs from ordinary ones, it was 
conceded on the part of the appellee, that the 
application should have been sustained. 

The right of the defendant to reconvene the 
plaintiffs in the same suit, in which the latter 
makes a demand of him, though as clearly 


| established by the ancient laws of this coun- 


try, as any other principle to be found in them, 
and though of familiar use .among all the 
modern nations whose jurisprudence is de- 
rived from the same origin as ours, has but 
recently been put into practice in this state. 
The first case in which it was expressly re- 
cognized by this court, was that of Evans vs. 
Gray. The legislature have since acted on 
it; but they have done no more than esta- 
blish the general principles, leaving the par- 
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East’n. District. 
May, 1826. 
Py 
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SY¥NDICS 


ve. 
PIMPIENELLA. 
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ticular, questions which might arise to be 
decided by deductions from those genera} 
principles; or by reference to the Spanish 
jurisprudence where not only the same gene. 
ral rules are found, but the modifications 
which they have received in their application 
to particular cases. 12 Martin, 483; Vol, 2, 
73; Dig. hv. 2, tit. 1,¢.115 Toullier, Droit Ciyij 
Frangais, vol. 7, liv. 3, tit. 3, cap. 5, no. 346, i 
note; Febrero, p.2, lib. 3, cap. 1, $6, no. 2%. 
Curia Phil. p. 1; Juicio Civil, §15, nos. 7 and§, 
Code of Practice, 374A—77. 

Whether the plaintiff can discontinue his 
action, and by this means, put both himself 
and the defendant out of court, will depend 
in some measure on ascertaining in what light 
he is to be viewed in relation to the demand 
i: reconvention; whether he be not quoal 
this demand really defendant: for, if he is,it 
would seem to follow as a consequence, that 
he cannot exercise a right which is givento 
those who are asking for judgment agains 
others, and who are therefore left at liberty 
to enforce their claims in the manner, andat 
the time which their interests may dictate, 
He stands, on the contrary, according to the 
hypothesis just put, in a situation where every 
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be | imaginable reason is opposed to the exercise East’n. District. 
os gee May, 1826. 
eral | of such a privilege. There would be few sw 
nish judgments we imagine, rendered in this coun- i 
me | try, or any other, if the party against whom poorer, 
ons, | condemnation was prayed, and against whom 

tin | jit was about to be pronounced, could arrest 

k% | the sentence, by the expression of a wish 

vil | that it should be postponed to another time, 

i! or by desiring, that the suit against him should 

4; | be discontinued. 

d9; Now, with the exception, that the defendant 

who sets up the plea of reconvention is not 

his | the party with whom the cause originates, it 

self | is not seen by us in relation to such claim, in 

em’ { what other light he can be viewed than as 

igtt} plaintiff. In all these things, which essen- 

ani} tially distinguish the one from the other, he 

wal} certainly is: his demand is not merely that 

sit} the plaintiff shall not have judgment, but 

hat} += that he shall be obliged to render to the de- 

nt0f fendant something which is withheld from him. 

int} On the judgment which might be rendered on 

ty} this demand, the same consequences would 

Jat} follow as if the suit had been commenced by 

at} original petition, instead of one in recon- 

the} vention. 

ery Reconventio est petitio qua reus vicissim, quid ab 
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East’n. District. actore petit, ex eadem, vel diversa causa: Voet. in r 
May, 1826. pa 
wnnw tit. de Judiciis, no. 78. oe] mus 


Laxusse’s La reconvencion es segunda convencion, mutig gla 
Pimprewenia. Pettcton, 6 nueva demanda, que el reo pone al aetoy | pe 
en vista de la que este le puso. Febrero, p. 3, cap. | gee 
§6, no. 224. | gui 
It follows then, that every considenii mo 
which prohibits the defendant from with cot 
drawing from a cause, applies with equal | intr 
force against allowing the plaintiff to discom | rep 
tinue the demand presented against him ; and, ] rele 
if the reasoning from general principles,on | ati 
which this conclusion has been obtained, re. that 
quired any aid from the practice in the | inv 
Spanish courts, the books which treat» of ij | con 
are clear and express, that in those tribunals | can 
he had no power todo so. Febrero, p. 2, lib,3, / 
cap. 1, $6, nos, 224, 237. y wa: 
It was contended, that the right to discom | defe 
tinue at any time before verdict rendered, | be 
was an incident belonging to the trial by jury} the 
and that the introduction of that mode of trial | cor 
into Louisiana, brought with it this right. In | wh 
the present case, no jury was prayed for; the | cla 
argument, therefore, does not apply: but ifit | wh 
had, would the plaintiff’s position be made | sur 
stronger? We think not. ‘The rights of the | em 
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rties, and their control over the cause, East's. District. 
May, 1826. 


must depend on our laws, not those of En- vm 
gland. In that country, the plaintiff cannot Lawossn’s 


be made defendant ; here, as we have already p,yereweuts. 


=@ 


eFrePFsset ers 


oe? Fes ks & F 





seen, he may: to make the practice there, a 
guide for us, it should be shown, that at com- 
mon law the defendant has the power to dis- 
continue at any time before verdict. The 
introduction of a new mode of trial does not 
repeal the former provisions of our law, in 
relation to those matters which might be put 
at issue and tried in the same cause, unless 
that mode of trial was incompatible with the 
investigation of these matters. No such in- 
compatibility has been shown here: the jury 
can as well try, and decide, two issues as one. 

As to the decision of this court, in. which it 
was stated, that this plea might be used as a 
defence against the plaintiffs’ claim, no aid can 
be derived from it, to support the plaintiffs on 
the ground assumed by them. Pleas in re- 
convention are of three kinds. The frst is, 
where the defendant sets up a liquidated 
claim which is of greater amount than that on 
which he is sued, and asks judgment for the 
surplus. Pleadings containing such matter, 
embrace two things: compensation which ex- 
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Kast’n. District, tinguishes the plaintiff’s demand, and recon 


_ May, 1826. 
aa A 
LANUSSE’S 

SYNDICS 
vs. 
PIMPIENELLA. 
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vention for the balance due. The second is, | 





where the sum set up in the answer ising | 


liquidated, and the object of the plea is, that aw 


it should be made so, in order that the guy 


found due should be used in compensation |’ 


the plaintiffs’ claim, and that judgment shoul } 
be obtained for the overplus. The third ang } 
last kind is, where the demand is totallyiq 
dependent of the action brought by the 
plaintiff; but it has been lately excluded, 
from our practice by legislative provisiog 
The first and second are most usually dé 
cided at the same time that judgment is givey 
on the original demand ; but, though they aig 
both used for the purposes just mentioned, 
there cannot be a doubt, that for the sum fe 
which judgment is demanded in the plea, the 
defendant is really and substantially plaintiff 
The terms used in the laws on this subject } 
and by the writers who comment on them, by 
which the party who sets up this plea is called 
the defendant, and he against whom it is used) 
is styled plaintiff, cannot change the nature of 
things. These terms are resorted to from 
necessity, to avoid confusion in explaining, by 
whom, and against whom, this right can be 
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East’n, 
/ Adie 


rer te 


out of a vessel} 


to lighten her 
and put on the} 
beach, in case 
of damage, fur- 
nish cause for a 


claim of general 4 


average. 
The action 
cannot be de- 


feated on they 


ground that © 
there are other 
owners, unless 
the plea disclo- 
ses who they are 
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ty "plaintiff ought to pursue all the individuals a en 


liable to contribute on a general average in wv¥—~ 
the same suit. In the present case it is not a 
shown that he has not pursued that course; ™°™** 
for the evidence of the cause points out no 
other except the defendant, who might be 
compelled to contribute. Many cases might 
arise, wherein it would be impossible for a 
plaintiffto pursue all liable to contribution in 
the same action; one readily perceived, is 
when they reside in different states of the 
union. There is, therefore, no objection to 
the form of this suit, according to the ju- 
risprudence of this state. If there be other 
persons liable to share the loss, they ought to 
f have been pointed out by the defence. See- 
2 Holt on Shipping, p. 199. 
By a calculation, based on the whole value 
of the sloop and freight as proven, less the 
probable costs of the voyage and seamen’s 
wages, say about 200 dollars, we find an 
error in the estimate made by the court below 


of about forty-five dollars. 


aa It is therefore ordered, adjudged, and de- 
0 | creed, that the judgment of the district court 


be reversed and annulled; and it-is further 
Vou. tv. (1x. s.) 58 
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East'n. District. ordered, adjudged and decreed, that te | 


——, plaintiff and appellee, do recover from the de, rd 
Hexsrx fendant and appellant 455 dollars, and tha r 
Mowro- the appellee pay the costs of this appeal, | . ~~ 

Hennen for the plaintiff, Peirce for the defep. ] 
dant. in | 
an 
— cre 
asst 

LIVINGSTON vs. WALDON. 
met 
Appeat from the court of the first district, A 
mis: 

Purchasers at Marti, a delivered the opinion of the she 


a wens court. The sheriff of the parish of Orleans the 
sible for irregu- : eis 
larities antece- having demanded from the plaintiff, payment byt 
dent to the issu- 


ing the order of Of the taxes, wherewith he stood charged, o 


err 

sale. ° ° 

A sale by the @ list transmitted to that officer, by the tree | 47; 
sheriff of New- 
Orleans, —_for Surer of the state, under the act of 1816, chap} rac 
taxes, is legal, if - . 
it pursue the 47, §5, 3 Martin’s Digest, 380, no. 49, the ale 
same formalities Pi aed ss ci 8 
which are di- plaintiff desired that three lots, of which he hav. 
rected for the ” ee. 7 2 
sale of lands in furnished a written designation, should be T 
Other parts of , 
the state. seized and sold. They were purchased by} yor 


the defendant’s vendor, and a recovery | aay, 
them is the object of the present suit. 1 gua 

The defendant sets up his title, and prays, if req 
it be not legal, he may be allowed the sum paid | 4 f, 
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by his vendor in discharge of the plaintiff's Eas’n.Distiict 


taxes. and the value of his improvements. 


May, 1826. 


WI ey 


There was judgment against the plaintiff, L'v™s*To™ 


‘and he appealed. 


His counsel has built his hope of success 
in procuring the reversal of the judgment, on 


a number of irregularities alleged to have 


crept in the appraisement of the property, the 
assessment of the taxes, and the advertise- 
ments of the sale. 

As to any irregularity anterior to the trans- 
mission of the list by the treasurer to the 
sheriff, we are of opinion that a purchaser at 
the sale of the latter, cannot be more affected 
by them, than the vendee on a fiert facias, by any 
error in the proceeding prior to the judgment, 
or inthe judgment itself. We have therefore 
made no inquiry into any of the alleged irre- 
gularities, except those which are stated to 
have happened in the advertisements. 

The plaintiff’s counsel urges, that no ad- 
vertisement was set up; that the sale was not 
advertised in the French and English lan- 
guages during thirty-five days, as the law 
requires, in case of asale of real property on 
a fiert factas. 


Waaneit 
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The defendant’s counsel shows, that the’ 


sale was advertised during the whole month 
of October, in French and English, in one 
newspaper, except on the Sundays ; and inan. 
other, on the last day of September, and 
during the whole month of October, except 
on the Sundays, in the English language only, 

It however appears, that in the newspaper 
publishing in both languages, there was an 
omission, as to the English language, of one day, 

The plaintiff’s counsel contends, that the 
sheriff had no other legitimate rule of con- 
duct, in the advertisements of the sale, bat 
that prescribed to sheriffs, by the act of 1804, 
in selling real estate on fiert factas. 

The defendant’s counsel urges, that land 
sold for the payment of taxes, is sold, ac- 
cording to law, after three weeks public 
notice at least; that this rule, the only one 
prescribed by law, for the sale of such land, 
was obligatory on the sheriff of the parish of 
Orleans; that he has completely followed it, 
and therefore the defendant’s vendor ac- 
quired a good title. 

This is the only point on which the case 
turns. 

Throughout the state, except the parish of 











Orl 


weel 
It 

the 

If, t 


afte 


, any 


thor 
sher 
sher 
coul 
thirt 
land 
app! 
the | 
sued 
asse 
that 
of tl 
the « 
duty 
for t 
Ing 


by t 











OF THE STATE OF LOUISIANA. 459 


Orleans, land is sold for the payment of taxes East’n. District. 


aa May, 1826. 
by the collectors, after giving at least three grw 
weeks’ public notice. 1813, cap. 53, $12. Lae 


In the parish of Orleans, the treasurer of 41°: 
the state is the collector. 1808, cap. 24, $10. 
If, therefore, he should sell, he must do so 
after giving at least three weeks’ public notice: 
, any other rule would be arbitrary. 

But to facilitate him, the legislature has au- 
thorised him to issue an execution to the 
sheriff; whether, on such an occasion the 
sheriff is to proceed as on an execution out of 
courts.by appraisement, and advertising during 
thirty-five days; whether he cannot sell, if the 
land do not bring a certain proportion of the 
appraised value, we have not inquired; for in 
the case under consideration no execution is- 
sued; but the land was sold under an act of 
assembly, 1816, cap. 47, $49, which provides 
that the treasurer may transmit to the sheriff 
of the parish of Orleans, any list or lists for 
the collection of taxes, and it shall be the 
duty of the sheriff ¢o prosecute on the same, 
for the collection of said taxes, without requir- 
ing any execution. 

To prosecute on the same. How? surely not 
by the institution of a suit, in the ordinary 
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East’n District. Way. The poor would then be subject to morg. 


May, 1826. 
Qrywy 


costs than the amount of their taxes. We un 


Livineston’ derstand this expression as synonymous with, 


Watpon. 


to proceed on the same. How? In the manne 
pointed out by law to those who in othe 
parishes have the like duty to perform; i.¢ 
by a demand, and if necessary, a sale, afig 
giving at least three weeks’ public notice. 

A sale, in the mode pointed out on a fej 
facias would be too tedious and dilatory: the 
property must be appraised ; if it do not bring 
the fixed part of the appraised value, the pro 
perty must be advertised, and sold on a credit 
{t cannot be presumed that the rule, prescrib 
ed on the sale of land for taxes throughout 
the state, should not be that the legislature 
intended to have followed in the parish of 
Orleans, because a particular officer was to 
sell. There is by far a greater analogy be. 
tween the sale of land for taxes, on one side 
of the Mississippi by the sheriff, and a like 
sale by a collector on the opposite side, than 
between such a sale in the parish of Orleans 
for taxes, and one on a fiert facias. é 

We think the sheriff did not err, when being 
directed to sell the plaintiff's land for the 
payment of his taxes, he sold them in the 
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ré | mode prescribed by law for like sales through- Kage- Distt 
IN. out the other parishes. ow 
th, And it appears to us, the sheriff, in the “”™6*T¥ 
et | present case, did comply with the formalities “4*°™ 
et | the law requires. 

He was to sell, after giving public notice 
for three weeks at least. It is said he set up 
no advertisement. The defendant offered to 
prove in this court that he did; the plaintiff 
objected to the introduction of any evidence 


out of the record, and we sustained the objec- 


Se 
2 


tion. The law has fixed no particular manner 
of giving notice. The record shows notice 
was given for upwards of four weeks, in two 
newspapers printed in the parish. We think 
this is a more effectual way of giving notice of 
the sale, than by setting up a few advertise- 
ments: several thousand copies of the adver- 
tisement were struck off, and dispersed through 
ide} the parish: certainly this is as effectual a way 





SsascserFersae FF FF 


ike of giving notice as can be devised. . 
hal It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed, with costs. 


Ae. 
iain 


& 


the Smith for the plaintiff; Hoffman for the defen- 
the} dant. 
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East’n. District. * 
May, 1826. 7 


row TURCAS & AL vs. LEGLISE. ’ 
Turcas & Au. 
vs. 
LEGLISE. 


Arreat from the court of the parish ang 
city of New-Orleans. 4 


Totheforma» Porter, J., delivered the opinion of the 
tion of a con- , ‘ ' 
curso three cre- Court. ‘This case comes up without statement 
ditors are neces- F . null 
sary, but it is Of facts, bills of exceptions, &c. but errors ate 
not necessary ? z P 
they should be assigned, as being apparent on the face of 
present at the ; 
meeting. the record. They are: * 

The insolvent 


may besppoint- Ist. That only two creditors met and voted 
for the appellee as syndic, when the meeting 
should have been composed of at least 
three to render the proceedings valid. 


2d. That the insolvent was improperly ap 


pointed syndic, as that trust can only be com 
fided to a creditor of the estate. 
3d. That a man cannot be his own creditor. 
We have no difficulty in giving our assent 
to the last position, but we cannot accede to 
the first and second. 
I. The authority relied on by the appel 


lants counsel, does not support the position 


assumed. The author does not state that 
three persons are required to form a meeting 
of creditors. He says the insolvent must 
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be indebted to three persons at least, and East 


must name them in his bilan in order to form 
a concurso; which is very different from de- 
claring the proceedings void, unless more than 
two out of a greater number attend, aud vote 
for syndics, In the present case, the appel- 
lants are placed in a dilemma, fatal to this 
objection. If they are not creditors, they 
have no right to appeal. If they are, the in- 
solvent had more than the number required 
by law. Feb. lib. 3, cap. 3,$1, no. 16. 

II. We are also, of opinion, the second ob- 
jection has not been sustained. There was 
nothing in the law previous to the passage of 
that article in the code on which the appel- 
lant relies, that prohibited creditors from ap- 
pointing as syndic the insolvent himself; and 
that article in declaring that they may ap- 
point as syndic one among themselves, can- 
not.be considered as repealing former provi- 
sions from which it differs, but to which it is not 
contrary. The enactment that creditors may 
appoint particular persons, can well stand 
with the ancient laws that they might ap- 
point them and others. This construction is 
strengthened by the consideration that since 


Ne pareage of the general provision in our for- 
OL. IV. (N. S.) 59 
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’n. District, 
May; 1826. 
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Turcas & Al, 


U8 
LEGLISE. 
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nate District. mer code, the legislature in acting specially 
~~~ onthe subject of insolvency, have affixed no 
Toreas & AL: limits to the choice, and in the late revision of 
LEcusz- that work, they have stricken out the words 
on which the appellant relies. Salgado Lab, 

Credit. Concurs. part.1, cap. 13; Feb. lib. 3, cap, 

3, §1, no. 26 ; Civil Code, 84 art. 34 ; Acts of 

1817, 130 and 132, sec.10 and 14; Louisiana 


Code, art. 417. 


& 

It is therefore ordered, adjudged and de. 

creed, that the judgment of the parish court 
be affirmed with costs. , 


Seghers for the plaintiffs, Ripley for the de- 
fendant. 


——— 


WILLIAMS & AL. vs. HORTON, CURATOR. 
Appeat from the court of the third district. 


A donation of Matuews, J., delivered the opinion of the 
slaves without ies . 
ee This suit is commenced against the 
void, 

curator of the estate of the absentees, in which 
the plaintiffs allege themselves to be forced 
heirs of Rebecca Horton, together with Mary 


Ann Spencer, who is made defendant in the 


? 
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action, through the medium of the curator of Begin: District 
her estate, appointed in consequence of her wvw 
absence from the state. The object of the W™™ams<st 
suit on the part of the petitioners, is to have —— 
two deeds, by which Rebecca Horton in her 
life time conveyed certain property to said 
Mary Ann, set aside and annulled on the 
ground of fraud and prejudice to the plaintiffs, 
as forced heirs of the grantor. One of these 
instruments purports to be an act of Sale, the 
other a deed of gift. The cause was sub- 
mitted to the decision of a jury in the court 
below, who found a verdict, declaring the act 
of sale to be fraudulent, and that of donation 
to be void, on account of legal informality in 
its execution. On this verdict a judgment was 
rendered, decreeing both acts to be void, and 
deciding that the property intended to be 
conveyed by them, belonged to the succession 
of the vendor and donor; from which this 
appeal was taken on the part of the defen- 
dant. 
A new trial was moved for in the district 
court on several grounds. Ist. Because the 
verdict is manifestly contrary to the law and 
evidence of the case. 2d. That it is insufficient 


and informal, as not having decided on all the 
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Ean’n, District matters at issue between the parties, particy. ‘effe 
, 1826. . , 
cia larly in not finding that the property should by | 
Wuuams&4l be collated and partitioned. 3d. Because null 


vs. 
Hortow, the jury erred in rescinding the donation. - do | 


CURATOR. 
The appellants according to the points was 
filed in this court, seem to rely principally on | pe, 
the same grounds, for a reversal of the judg | ed 
ment of the inferior court, which were there a | 
assumed in support of their motion for a new mit} 
trial. lf relation to the allegation ofsimulation | hav 
and fraud in the act of sales; being a subject | —forn 
most properly cognizable by a jury,unless their | the 
verdict be clearly contrary to the weight of | _ with 
evidence in the cause ; it would not be correet they 
for this court, or the judge of the court below, | ous 
to set it aside. The whole evidence of the | Wh 
case, which appears by the record to have | tran 
been heard by the jury, in our opinion, estab- | ler. 
lishes facts from which they may have fairly | the ¢ 
inferred simulation in the deed of sale, and tion. 
consequently fraud on the rights of the appel- | bles 
lees as forced heirs of the seller. The objec } of ju 
tion made to the verdict: on account of not | not: 
having decreed a collation and partition of | the 
the succession of R. Horton, is wholly without 181 | 
foundation ; for the sole, or at least principal | _ pert 
object of the present suit, is to destroy the | bles. 
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‘effect of the acts of sale and donation made 
by the mother of the parties: and if they be 
null and void, collation will have nothing to 
do in the case, because the property which 
was intended to be conveyed by them must 
be considered as constituting an unappropriat- 
ed part of her estate. 

‘The reasons why our legislature, in confor- 
mity with the legislation of France, should 
have. embarrassed donations with so many 
forms, are not very palpable and evident to 
the minds of men who are only conversant 
with ordinary affairs of human life; in truth, 
they cannot be considered as very conspicu- 
ous and imposing on those learned in the law. 
Why honest generosity should be thus 
trammeled, is not easy to account for ; sed tta 
lex. In resorting to Toullter’s Commentary on 
the Code Napoleon, it is discovered that tradi- 
tion, 2. e. delivery de manu in manum of mova- 
bles, according to the decisions of the courts 
of justice in France, dispenses with many, if 
not all the forms prescribed by the Code for 
the perfection of donations. See 5 Toullier.p. 
181 top. 184. Want of estimation of the pro- 
perty given, is cured by delivery of movea- 
bles. The forty eighth article of our late Civil 
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PY iy 
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Horton, 
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East's. District. Code is verbatim that of the 948th article of 


May, 1826. 
pw the French Code; except that ours provides 


Wuu1aMsé4l expressly in the same manner for the dona, va 
Hortox, tion of slaves, and requires that an estimate ‘tin 
should be made of them and signed by both ap 

donor and donee, &c. There can be no doubt, qu 

according to the interpretation given to this te 

law by French jurists, and which we believe | 44) 


to be correct, of tradition of movables obvia inv 
ing the invalidity of a donation, which would | the 
otherwise take place for want of an estimate, in 
The only question which remains for exami sup 
nation is, whether the delivery of slaves, } ther 
under a deed of grant, made and acceptedin | app 
due form, will, agreeably to the general rules | Fro 
of property in this state, produce the. same | can 
effect ? in tl 
The principal reason which seems to have thos 
influenced the opinions and decisions of those lativ 
who have considered tradition of moveable the : 
property made in pursuance of a will to give, 
as sufficient to cure all defects of form in do- It 
nations, is that possession of this kind of pro- cree 
perty is held to be equivalent to title, or in| bea 
other words, to be evidence of title. But ae- 
cording to our laws in relation to titles by WW 
which property is held, a written instrument | _ the ¢ 











OF THE STATE OF LOUISIANA. 469 


f jsrequired in order to transfer slaves from Bast. Dirt 

8 one proprietor to another; and when the Yr w 

evidence offered in support of title to them is W™™™4™s&ar 
an act of donation, to give it validity, it must ae 

h appear clothed with all the formalities re- 

It, quired by law, and sanctioned by an authen- 

is | ticdeed. Mere possession is not evidence of 

ve title. In the present case, the notarial act is 


® | invalid for want of the estimate required by 
Id | the code, and is therefore no evidence of title 
te, in the donee, because donations cannot be 
i: | supported by any instrument inferior to au- 
8, thentic acts. In this species of contract, forms 
in } appear to assume the place of substance. 
es | From the foregoing review of the case, there 
ne | canbe no difficulty in perceiving the difference 
in the legal principles which govern it from 
ve those on which the decisions were made, re- 
se | ative to synallagmatic contracts, relied on by 
le | the counsel for the appellants. 

1e, 
lo- It is therefore ordered, adjudged and de- 
- | creed, that the judgment of the district court 
in | be affirmed with costs. 


by Watts & Lobdell for the plaintiffs, Preston for 
nt | the defendant. 
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East’n. District. 


May, 1826. 
ake ZOIT vs. MILLAUDON. 

Zolr. 

vs. Apreat from the parish court of the parish 
MILLAUDON 


and city of New-Orleans. 


Exceptions to Martuews, J., delivered the opinion of the 
the report of re- 


ferees may be court. In this case, the plaintiff claims from 
made ore tenus, 


if no objection the defendant 836 dollars 53 cents, a balance 
is taken to that 


mode. which he alleges to be due to him on account 
The consignee, 


who was agent Of cotton which was shipped to England and 
in the purchase, 


may sell the sold on his account, through the agency of 
goodstoreplace 
his advances. said defendant. 

The accounts of the parties were by their 
consent submitted to referees, who reported 
in favor of the defendant 206 dollars 20 cents, 
which sum was claimed by him in his answer, 
This report was not adopted by the court 
below as the basis of the judgment, on account 
of being considered as erroneous in point of 
law, and judgment was there finally rendered 
in favor of the plaintiff for the full amount of 


his claim; from which the defendant appealed. 


The statement and evidence of the case 
show, that the defendant, at the request of 
Debuys & Longer, who appear to have been 
agents for the plaintiff quoad hoc, shipped sixty- 
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six bales of cotton to England, on which he East’ District 
advanced eight cents per pound. The cotton ena 
was at the risk of the defendant, and the pro- 4°!" 

h ceeds of sales were, by special agreement, to M™=4™?- 
be vested in crockery ware, to be sent to and 

received by the defendant, to be delivered 


over to the plaintiff, on his refunding the ad- 


; vances made on the cotton, and paying com- 
nt missions and interest, &c. This agreement 
ng | seems to have been carried into effect up to 
of the purchase, shipment, and receiving of the 


crockery ware by the defendant. After it had 
rr remained some time on hand, he addressed 
4 | a note to Debuys & Longer, who had acted 
as agents for the plaintiff in the affair of the 
advances and shipment of the cotton, and of 
rt { the investment of the proceeds arising from 
sales in England, requiring to have refunded 
of to him the money advanced, and also his com- 
d mission and interest on the whole transaction, 
f | and that the crockery ware should be taken 
;, | away. To this note they reply, that their 
agency for the appellee had ceased, leaving 
the appellant to choose his own mode of ob- 
f | ‘aining remuneration for the advances, com- 
mission, &c. In order to indemnify himself, it 


appears that ten or twelve days after this 
VoL. iv. (N.s.) 60 
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East’n. Distriet. correspondence, he caused the crockery ware 


May, 1826. 
PQPry—°w 


Zoir 
vs. 
MILLAUDON. 


to be sold at auction, which sale took place 
about the 13th of September, 1823: this mer. 
chandise had then been on hand, according to 
the dates of the account current, from the last 
of May preceding. It sold at a loss on the 
original cost, .which, his counsel contends, 
ought to be borne by the appellee. 

The accounts between the parties in rela 
tion to matters of fact, it is agreed, have been 
properly stated and reported by the referees; 
leaving for the decision of the court, a ques. 
tion as to the legality of the appellant’s pro. 
ceedings in the sale of the crockery ware on 
account and at the risk of the appellee: be. 
fore, however, entering on the discussion of 
this question, the only one of much importance 
in the cause, it may not be improper to exa- 
mine one raised on the report of the referees, 
in the solution of which, we are of opinion, 


‘the court below was correct. It is contended, 


that as no opposition was filed in writing, to 
the award or report of referees, the parish judge 
could not, on sound legal principles, refuse to 
make it the judgment of the court. In the pre. 
sent case, the submission of the accounts to 
the persons appointed by the court, although 
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done with the consent of the parties, did not East’n. District. 


change the nature of their office, so as to give 
them full cognizance of the cause, like arbi- 
trators or judges chosen by parties to a suit. 
The law does not positively require that op- 
position should be made in writing to the 
report of referees: if made, ore tenus, and con- 
tested by the counsel of the parties, it should 
suffice. The act of a court referring accounts 
to fit persons, for examination and adjustment, 
certainly does not transfer to such referees a 
right to determine finally, questions of law 
which may arise in relation to such acts. 

In coming to a conclusion on the main 
question of the case, the court is much re- 
lieved from the perplexity and labor of re- 
search which it might otherwise require, by 
a decision heretofore made, to be found in 
8 Martin, p. 402 et seq. 

That was a case in which the vendor of 
property resold it for account and risk of a 
vendee, who neglected to receive and take 
it from the warehouse of the former. The pre- 
sent is one in which a consignee, who was 
largely in advance to the owner of goods, 
procured through the agency of the former, 
and which were not to be delivered to the 


May, 1826. 
OQryyw 


ZoiT 
vs. 
MiLLavpDon. 
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East’n. District. latter until payment should be made by him 


May, 1826. 
QrYyyw 


ZoiT 
vs. 
MILLAUDON. 


of said advances, which formed indirectly a 
a large portion of the price of the articles thus 
purchased and procured, caused said goods to 
be sold at the risk of the proprietor, for the 
purpose of effecting a fulfilment of the contract 
existing between the parties. This step was 
not taken until after due notice was given to 
the persons who had acted for the owner in 
making the contract, nor until a reasonable 
time had elapsed, in which the agreement 
should have been finally adjusted. In truth, 
any distinction which may be made between 
the two cases, forms no difference in their 
legal character. See the authorities referred 
to in the case cited. Ex necessitati ret the hol- 
der of the property becomes agent for the 
owner in the sale made. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court 
be avoided, reversed, and annulled; and it is 
further ordered, adjudged, and decreed, that 
judgment be here entered for the appellant 
and defendant for $206 20, with costs in both 
courts. 

Seghers for the plaintiff, Derbigny for the 
defendant. 
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Eastn. District. 


HILL ys. MORGAN. May, 1826. 
PY wy 
Hinz. 
’ AppeaL from the court of the first district. vs. 
MorGAN. 


Martin, J., delivered the opinion of thet is not ne- 
cessary to the 


court. The defendant is sued asa tresspasser, completion of 
the contract be- 


having seized a quantity of coffee, which the tween _ vendor 


and vendee, that 


plaintiff alleges to be his, on a writ of seques- the article sold 
should be weigh- 


tration directed to him to seize coffeé’sold by ¢4 in presence 
of the latter. 


Gale to Dewit. There was a verdict and Payment is 
nota suspensive 


‘wdement against him, and he a . condition of a 
ind 5 a he ppealed cash sale. 


The right of 
the vendor to 


It appears Gale sold the coffee to Dewit on ciaim back the 
thing sold with- 


the 7th April. to be paid on delivery: the de- in cight days, 


can only be ex- 


livery was completed at half past twelve on ercised when it 
the 8th, when Dewit, being in want of money cmaae 
to take up an acceptance by three o’clock, 
sold the coffee to the plaintiff, one hour after 
the delivery, and one hour after it was brought 
to the warehouse in which the plaintiff wished 
to have it stored. The plaintiff stipulated 
that the costs of drayage and storage during 
one month should be paid by Dewit. After 
the coffee was brought to the warehouse, and 
partly taken in and partly left before the door 
of it, and the owner of the warehouse had re- 


ceipted for it, the plaintiff paid 4500 dollars 
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TI 
East’n. District. to Dewit, “at then the sheriff seized the 
May, 1826. perfe 
wr~ coffee on a writ of sequestration, on a suit by sk 
Hm. ns 
- Gale against Dewit. Cinil 
Morcay. § The defendant’s counsel urges» that the iis 
coffee was still the property of Gale, be. spec 
cause sold for prompt payment and unpaid i 
for, and because it was sold by the pound and been 
had been weighed by Gale, without the pre. ig b 
sence of Dewit, who never did agree to the nigh 
weight. one 


That, if it be not the property of Gale, itis iro 
of Dewit, because, the coffee was not weighed gal 
on the second sale ; because, as Dewit was to lict 
pay the drayage and storage for one month; a 
the coffee was still in his possession, and by b 
there had been no delivery to the plaintiff; 
consequently no tranfer of property. ill e 

It is further contended, that as the sale to bed 
Dewit, was not on a credit, the vendor hada 


neig 
right, within eight days, to seize the coffee, oy 
notwithstanding a sale to a part purchaser. a | 


That the thing sold is, after the agreement As 
as to the object and price, at the risk of the 





ino! 
vendee, is a matter of the nature, and not of ani 
the essence of the contract, and it is not less i 
perfect, because this circumstance be exclud- bitis 


ed by a stipulation or by a provision of the law. 








he 


he 
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The sale, of a thing to be weighed, is not East’n District. 


May, 1826. 


rfect, inasmuch as the things sold are at the www 


isk of the seller, until they be weighed. 
Civil Code, 2433. This is the only difference 
this circumstance creates; in all other re- 
spects the sale is complete and perfect. 

But, in the present case, the coffee had 
jen weighed. The circumstance of its hav- 
ig been so, out of the presence of Dewit, 


night authorise him to refuse payment till the - 


ofee was weighed before him, or till the 
hirsess of the weight was established by 
gal proof, which he was unable to contra- 
dict; and as he received the coffee and sold 
and delivered it into the warehouse, indicated 
by his vendee, it is clear he discharged his 
rendor from the risk; and so the sale was at 
ill events, and in all respects between him 
ad his vendor, as perfect as if it had been 
weighed in his, Dewit’s presence; though he 
yasnot, perhaps, concluded by the weight, 
and had the faculty of showing any error in it. 
As to the second sale, it is in evidence that 
inote of the weight, from Gale’s books, being 
frnished to the plaintiff, he was informed pay- 
ment might be made thereon, if he was not 
satisfied, he might weigh the coffee ; a cir- 


HI. 
vs. 
MorGavn. 
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East’a. District. Cumstance which did not prevent him from 


May, 1826. 


w~-~w ‘receiving it, and making a very considerable 


Hin. 
vs. 


MorGan. 


payment thereon. 

We think that notwithstanding Dewit was to 
pay for drayage and storage for a month, stil] 
after the coffee was brought to the warehouse, 
and the keeper had receipted for it, although 
some bags were still on the pavement, the 
coffee was delivered, and was at the risk, and 
consequently the property of the plaintiff. 

Surely the promise to pay for one month's 
storage in a warehouse, designated by the 
vendee, would not leave the thing sold at the 
vendor’s risk, without a positive stipulation, 


It is clear that if the warehouse had taken 


fire and the coffee been destroyed, the loss 
would have been the plaintiff’s, not Dewit’s; 
as the coffee was at his risk it was his res 
pertt domino. 

We therefore conclude that the sales were 
both complete and perfect. 

But it is urged that payment is a suspen- 
sive condition of a sale when no credit is 
given, and that till it be effected, the ‘property 
does not pass to the vendee. 

To this we have a contrary express sta- 
tutory provision. Between the parties the 
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gale is considered as perfect, as soon a8 East’n. District, 


May, 1826. 


there exists an agreement for the object and Grw 


the price, although the object has not been 
delivered, nor the payment made. Civil Code, 
2431, 

This however. is said to be a general provi- 
sion to which a sale for prompt payment 


proves an exception. It is clear the statute: 


does not distinguish, and we cannot see how 
we can. ) 

The particular provisions made for the se- 
curity of the vendor in such sales, sufficiently 
show he is included in the general. 

’ Until paid, he may refuse to deliver. Civil 
Code, 2463. 

While the thing remains in the vendee’s 
possession, he may within eight days avoid the 
contract, claim the thing, and prevent its sale. 
Civil Code, 3196. 

After eight days, the thing being still in the 
possession of the vendee, the vendor may de- 
mand the sale and his payment out of the pro- 
ceeds, in preference to all other creditors. 
Civil Code, 3194. 

We cannot agree to the construction urged 
on us by the defendant’s counsel of the 


art. 3196. {[t gives the vendor the right “ to 
Vou. tv. (N. Ss.) 61 
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East’n. District. Claim back the things sold, as long as they are 


May, 1826. ° 
QGrw 


Hit 
vs. 
MoreGan. 


in the possesston of the purchaser, and prevent 
the resale of them; provided the claim for 
restitution be made within eight days.” 

This does not give any right against a fair 
purchaser to whom the thing has been de. 
livered. The resale may be prevented, but 
not set aside; to prevent a resale is the con. 
sequence of the claim for restitution, when 
the vendor prefers that to the payment of the 
price, and the statute gives this claim for resti- 
tution, as long as the thing is in the posses. 
sion of the purchaser ; not after. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Livermore for the plaintiff, Hennen for the 
defendant. 
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East’n. District. 
May, 1826. 
EGGLESTON vs. COLFAX & AL... Ra Be 


EGGLESTON 


Appeat fromthe court of the third district. vs. 
Cotrax & aL, 


Porter, J., delivered the opinion of the An attorney, 


in fact, may 


court.: This action is instituted, on a bond bring suit in his 
own name, for 


given by the defendant Colfax for the faith- the use of his 
a F . principal. 

ful discharge of his duties as curator of a The amount 

P es . expressed in the 

vacant estate. The surety is also joined in bond of a cura- 

° = i tor is prima fa- 

the action. There was judgment against cie that which 


them, and they appealed. is due the heirs. 


The first objection to the correctness of the 
proceedings which we are required to notice, 
is contained in the answer filed by the defen- 
dants. There is a plea in it that the plaintiff 
cannot maintain an action in his capacity as 
agent. ‘That the suit should have been brought 
- inthe name of those he represented. 

We do not think it well founded. Under 
the power of attorney, filed with the petition, 
the plaintiff was appointed for the special pur- 
pose of recovering the shares of his principal 
of the succession of whom the defendant was 
curator. According to the former laws of this 
country, and in this respect no change has 
been made in them, the attorney could bring 
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Bann. District suit in the name of those he represented, or jp | 


May, 1826 
arly 
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his own name for their use and benefit. It can. 


Eecrestos not be doubted that the judgment in this case, 
Corrax & at. and between these parties, would enable the 


defendant to present the plea of res judicata, if 
sued again on the same matters by those from 
whom the plaintiff holds his powers. A judg. 
ment in their own name would have no other, 
or greater effect. , 

The next objection is, that there is no evi. 
dence on the record which shows the amount 
due. The bond itself shows this. The law 
requires, it should be taken for the amount of 
the estate as appraised in the inventory; the 
sum, therefore, expressed in the obligation is 
prima facie that which is due to the heirs, who 
are absent, unless the curator shows, what 
disposition he has made of the ‘estate in his 
hands. Civil Code, 176 art. 134. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Watis & Lobdell for the plaintiff, Woodruf 
for the defendants. 
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East’n, District. 


' May, 1826. 
MRAE vs. BUSHNELL. em 
3 7 M‘RaE 
Appeat from the parish court of the parish _ ™. 
BUSHNELL. 


Marti, J., delivered the opinion of the acrhe comstta- 
court. The plaintiff alleges that the defen- thorise the court 
dant has caused a fieri facias (obtained at his ere oe 
suit, against her former husband) to be levied Sefoct in Sepa 
on 6,800 pounds of seed cotton, the property i Whether the 
of her son; that her said husband died insol- ag ion 
vent, after having taken the benefit of the — 
act, obtained an injunction, which the defen- 
dant in action had dissolved ; she appealed, 
and her petition alleges that the defendant is 
judge of the district, that includes the parish 
in which the judgment was rendered, and that 
the value of the cotton seized is sufficient to 
authorise an appeal from the parish court, 


wherefore she prays the appeal to this court. 


By the Code of Practice, the judgments of 
parish courts are appealable from, when the. 
amount demanded exceeds $100, art. 568; and 
the legislature has said the appeal must be 
brought to this court, when the district judge 
cannot sit on it. bed. 
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East’n. District, 
May, 1826. 
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M‘RaE 
vs. 
BusHNELL. 


CASES IN THE SUPREME COURT 


The jurisdiction of parish courts extends 
to such cases only, in which the value in dig. 
pute does not exceed $300. : 

Our jurisdiction, by the constitution, ey. 
tends to civil cases, in which the object in 
dispute exceeds $300. 

It is very clear that the constitution dogg 
not authorise us to sustain an appeal, whep 
the value of the object in dispute is belo 
$300.: can the legislature authorise us todo 
it? Isit not necessary we should inquire inlg 
this; for, admitting that it can, it does not ale 
thorise an appeal from the parish court, unles 
the object in dispute be worth $100; nothing 
shows the value of the seed cotton seized, 
The petition alleges that it is sufficient to 
authorise an appeal; but this is not sworn fo, 
and is stated argumentatively; we are only inf 
formed that, in the opinion of the appellant,it 
is of sufficient value; but that value should 
have been stated, before we could admit the 
conclusion. 





It is therefore ordered, adjudged, and de 
creed that the appeal be dismissed with costs. 


Woodruff for the plaintiff, Watts § Lobdell for 
the defendant. 
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'* East’n. District. 


HARRIS’ TUTOR vs. M’KEE & AL. May, 1826. 
PYywy 


HaRRIs'*TUTOR 


Apreat from the court of probates of the 
M’KeeE & at. 
parish of St. Helena. 


‘ 
Porter, J., delivered the opinion of the The court of 
probates has not 


court.- The petitioner claims for his minor jurisdiction of a 

childrén a partition of certain slaves in the foe se 

possession of the defendants. property ‘tom 
The right, to do so, is derived from a dona- under 'a title ad- 

tion made so far back as the year 1800, to — om co 

Daniel, Elizabeth, Ann, and Mary Bookter, — 

two of whom have since died without issue. 

The plaintiffs are the descendants of Eliza- 

beth, who is also deceased. 

. There was.a plea to the jurisdiction in the 

court below: we think it should have been 

sustained. 

. We see-nothing in the allegations of the 

parties, nor in the evidence adduced, which 

could enable the court of probates to take 

cognizance of the case. That court is the 

proper one to make a partition of a succes- 

sion, where the parties claim as heirs or 

legatees; and no defence is made under an- 

other title, or in a different capacity. In the 


present case, if the minor heirs had wished to 
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East’n. District. 


May, 1826. 
Pry 
HaRRIs TUTOR 


vs. 
M’Kge & AL. 
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make a division of effects which they held ip 


, common, they would have been before the 


proper tribunal; but the object is to recover 
from a party who claims adversely to them 


and to their ancestor, and the ordinary courts. 


can alone settle that question. The case og 
the part of the plaintiff is not made stronger, 
by supposing Bookter’s succession to be in, 


terested in it; for, the defendant set up a tithe 
which is equally opposed to a demand in that 
right. The 924th article of the Code of Prag 


tice, on which the inferior court sustained the 
case, relates to persons of full age who have 
a right in a succession. Ante, 77. 


It is therefore ordered, adjudged and de 


creed, that the judgment of the court of pro 


bates be annulled, avoided and reversed; 
and it is further ordered, adjudged and de- 


creed, that there be judgment against the 


plaintiff as in case of nonsuit, and that he pay 


costs in both courts. 


Bradford and Watts & Lobdell for the plain 
tiff, Preston for the defendants. 
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East’n. District. 
May; 1826. 


CLAMAGERAN vs. BUCKS t HEDRICK, AND AL. Wve 
; CLAMAGERAN 
v8. 


- ._, Bucks & Hep-- 
Appear from the parish court of the parish aaa rt 


and city of New-Orleans. 


Porter, J., delivered the opinion of the 4 third pany 


cannot inter- 


court. This action was commenced by at- vene ina suitto 


; a plead perempto- 
tachment. An attorney was appointed for ry exceptions on 


the absent debtor; an answer. was filed by —e 
him, and the cause put at issue. 

At this stage of the proceedings Mellon 
intervened. In his petition he states, that the 
defendants in this suit were indebted to him, 
and that he had attached the same property 
which was levied on in this case. That by 
reason of these premises he had a right to in- 
tervene, and show that the affidavit on which 
the attachment had issued was not made ac- 
cording to law; that consequently all the pro- 
ceedings were null and void. 

The court below refused to set’aside the at- 
tachment, and gave judgment for the plaintiff. 
The intervening party appealed. 


We are of opinion the court below did not 


err. The affidavit contains every substantial 
‘Vou, iv. (N. Ss.) 62 
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averment which the act of the legislature 
requires; and it is sufficiently positive, for per- 
jury, could be assigned on it, if the affiant 
swore falsely. We are also of opinion, that 
an intervening creditor cannot plead peremp. 
tory exceptions, the only object of which, is to 
have the cause dismissed for irregularities in 
the proceedings. These were matters for the 
consideration of the defendants, or those who 
represented them, and if they thought fit to 
wave a defence which should not be used in 
a just action, no other party can. — It is 
exercising rights which do not belong to him, 
and which no law that we are acquainted 
with confers. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the parish court 
be affirmed with costs. 


Cuvillier for the plaintiff, Watts § Lobdell for 
the intervening creditors. 
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East’n. District. 


- 
MALCHAUX vs. LEFEBVRE. ;, ae 


3 Matcnavx 
Appear from the court of the parish and LEFEBVRE. 
city of New-Orleans. 


Martin, J., delivered the opinion of the Where pay- 
ment to a third 


court. The plaintiff seeks to recover a sum patty isthe con- 
dition of a con- 


of money which she trusted to the defendant’s tract, the receipt 
from him is evi- 


son, on his, the defendant’s promise, to gua- - od en 
ranty the repayment, and his assurance that trcting. 
he had goods of his son in his possession 
sufficient to produce the sum. 

The defendant admits he informed the 
plaintiff before the loan, he had goods of his’ 
son, but warned her that, in his opinion, they 
were not of sufficient value to secure it: that 
he was not requested to hold on the goods; 
that he did not guaranty the payment, and, 
without opposition from the plaintiff, he ac-: 
counted with, and paid the balance in his 
hands to his son. 

There was a verdict and judgment against 


the plaintiff: he appealed. 


A bill of exceptions was taken, at the trial, 
to the opinion of the parish judge, who ad- 








490 





CASES IN THE SUPREME: COURT 


Bast’n. District. mitted in évidence the accounts current of 


May, 1826. 
Ow 


Matcuavx 
v8. 
LEFEBVRE. 


the defendant with his son; the plaintiff ob. 


jecting thereto, as a paper, in the conte 


of which she did not concur. 


The defendant had alleged, and was veal 


to prove that he had accounted for and paid 
the amount of certain goods in his harids ig 
his son: of this he*possessed a literal proof! 
which exeluded parol evidence.. th: 

We think the court did not err in suffering 


these papers to go to the jury. a 





On the merits, the case turns on a thet 
question of fact; the extent of the defendant 
engagements: and, we do not see any Treaso 
to interfere with the decision of the jury.“ 

ed 

It is therefore ordered, adjudged anddé 
creed, that the judgment of the gare court 
be affirmed, with costs. ih 


Mazureau, and De Armas, for the plaintiff}: 


Moreau, and Morphy, for the defendant. 
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( 


Ye ees , ) eae Diatit. 
- * ay, | 
CONWAY & AL, vs.. CHINN. wane 
: a vg Cowwart & ax. 
Apprat from the court of the second district. cantik: 


~s - - onini ' A judge can- 
Porter, J. delivered the opimon of the not certify after 


court. That part of the application for a judgment, that 


the record con- 


ri j tains all the mat- 
re-hearing, and that only, which relates toa selepnb nas 


rt n in case was de- 
supposed error of the court, in considering poo 


there was no statement of facts, requires to ast pnd thee 
be particularly noticed. | documents. 
In the opinion delivered with the judgment 
of this court, we stated there was no state- 
ment of facts. The certificate of the judge 


being made out months after the trial and de- 


- cree, was regarded. by us as a nullity. 


The law allowed the judge to certify at any 
time, if the cause was tried on written docu- 
ments. It prohibited him from doing so, if 


parol evidence was heard. This record does 


not show the case was decided on written 


‘documents alone: ne evidence appears on it. 


Whether any was given or not, we can only 
learn from a certificate, which cannot give 
us judicially, the knowledge of what trans- 
pired at the trial, unless the case was tried 
on written documents. There is perhaps not 


s¢ much danger that the judge should forget 


— 
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East'n. District, the whole of the parol evidence as a part of jt; 
May, 1826. : 7; an 
w~-w but the law has made no exception, and we ce 


Conway &4t- can make none., 10 Martin, 645; 3 ibid., 204, of 
Cums, 5 tbid., 666. Whether the Code of Practice 0 
has made any change in the law need notbe | gid 


inquired into, as the case was decided month 


ma 

before it was in force. um 

/ j is A 
The re-hearing is therefore refused. til 

Watts and Lobdell for the defendant. a 

} 

MYLES vs. MILLER. 

v| be 


Appeat from the court of the eighth district 


Pleas of pay- Porter, J., delivered the opinion of. the 


ment and want 


cnn This action was commenced on a pie 
sistent. missory note. The defendant pleaded com 
. pensation, payment, and that the note sued on 
was given for partof the purchase money ofa 

house and lot, which Ford, to whom the plait | P® 

tiff is curator, stated he had a title, but that ] 

in fact he had none. 1 cor 

A bill of exceptions was taken at the trial} of: 

to the opinion of the court, permitting thede | jing 


fendant to submit facts in conformity with the} — « 








of it; 
] we 


tice 
1t be 
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answer, to the jury. The ground for this ex- Reema 
ception.is, that the pleas of payment, and want w~v~ 
of consideration, are inconsistent. eel 
The pleas of payment, and want of con- 
sideration, are not so inconsistent but they 
may well stand together, for the one, does 
not necessarily suppose the other, to be false. 
A man may pay a note, and not discover, un- 
til after the payment is made, that the con- 


sideration on which he gave it was wanting. 


vs. 
MILLER. 


It is therefore ordered, adjudged, ond de- 
creed, that the judgment of the district court 
be afirmed with costs, | 


Hennen for the plaintiff. 


NABA vs. SOUBERCASE’S HEIR. 


Apreat from the court of probates of the 
parish and city of New-Orleans. 


Porter, J., delivered the opinion of the The jadgment 
of the inferior 


court. The plaintiff claims from the estate court will not 


be rsed 
of Soubercase the sum of $.1500 on the follow- when or 
. é “ dence leave the 
ing obligation : fact doubtful. 


“ Jai regu de Mr. Jean Naba quinze cents pias- 
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East’. District. tres pour un intérét de pareille somme, qu’il-aiprig | PTE 
May, 1826. 


ww = sur mon chargement par le brick Tippo Saiby Cape onl 


Nasa P. Fosse, tant pour les bénéfices ou pertes qui pou | 9! 
SovBERcasE’s 


nem.  ront en resulter,et dont je lui rendrats compte @ la fi, sale 


du voyage. JVouvelle-Orléans, le 30 Juillet, 1817, to ( 


Fleuri Soubercase.” | - Pa 


The defendant pleads the general issue, this 


and further that the claim set up in the peje | "°° 





tion has’ been long since settled. if pre 

The question presented for our decision ig will 
one of fact alone, and it might be sufficient to tha 
say, as we have so frequently said in othe} °U" 
cases, that we would not reverse the judg. the 
ment of the inferior court when the evidendly °°! 
left the fact doubtful; more particularly where by | 
the decision was sae the party holding will 
the affirmative. a 

But after a careful examination of the tes.’ Orr 
timony, we think the propriety of the judg. witl 
ment rendered below, can be placed on stron ww 

in 


ger grounds. The deceased undertook, to 
render the plaintiff an account of the transac. | It 
tion in which they were mutually concerned, § cree 
at the end ofthe voyage. No such account} bate 
appears to have been rendered ; no payments 


are proved to have been made. The posses a 


‘ ows 2 dan’ 
sion of the obligation on the eontrary, raises 4 V 
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presumption that it was not discharged ; the East’n. Diswict. 
AE). ‘ ; May, 1826. 
only thing, therefore, which has the appear- rvn—~w 


ance of defence is, the fact of the amountof %*™ 


BERCASE’S 
HEIR. ° 


SPB 2 


sales of this adventure having been carried °°" 
317, | to the credit of the plaintiff on the books of 





, : Paul Lanusse. But then, the knowledge of 
il this is not brought home to the former, 
ee | OT his assent to it shown. There,is some 
| presumption of it raised, by his being intimate 
ae with Lanusse, and by the length of time 
t to that he suffered to elapse before he brought 
ther suit. But these are not sufficient to enable 
dg the court to refuse to give effect to the legal 
nal obligations which the defendant came under 
nere | PY the contract proved in evidence. If men 
ding will transact business in such a way as to 
leave their heirs and representatives en- 
tel tirely dependant on the good faith of those 
ade! with phan they contract, they Gannot expect 
real that conjectures and presumptions will stand 
te in the place of legal proof. 
sac-} tis therefore ordered, adjudged and de- 
ned, # creed, that the judgment of the court of pro- 
ount § bates be affirmed with costs. 





ents 


nd Seghers for the plaintiff, Morel for the defen- 


i dant. . 
” Vou. tv. (N. s.) 63 
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East’n. District. 


May, 1826. 
wa BAUDIN vs. DUBOURG & BARON. 


Bavpin 
vs 


Dunoure & ee 
weeeyes Apprat from the court of the first district, 


When the de- Martin, J., delivered the opinion of & 


fendant is sued 


as attorney in 7 Thi : i 
fact, and the court lhis case is before us on an ASSIgD. 


judgment is ge- ment of error, by the defendants and a 
neral, the judg- P 


ment does not 
affect the defen- pellants. 


dant in his own 
right. 


A mistake in J, The judgment is against the defendants 


the report of re- 
ferees cannot be while on the transaction complained of, they 


assigned as er- 
ror. were not principals, but only attorneys in fact 
or agents. 

2. That the sum of $700, admitted by the 
plaintiff to have been received, was not alloy. 
ed in compensation. 

Weare of opinion the appellants cannot be 
relieved on either of these points. They an 
sued as attorneys in fact, and nothing on the 
record shows that the plaintiff meant tore 
cover from them in any other capacity. The 
judgment therefore must be taken secundum 
alleguta, and the relief obtained confined to 
the capacity the petition gives them; as if 
sued as executors, curators, &c. 

The case was submitted to referees ; if they 


s 
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erred, their report ought to have been object- East's. District. 


May, 1826. 
ed to: and while they were silent, the court Gvw 
could not ex officio take notice of the error. pam 
The errors which may be assigned as ap- — 


parent are only those into which the court 
itself falls, not those of referees, which are 
always cured by the submission of the party 
without objection. 


It is therefore ordered, adjudged, and de- 


‘creed that the judgment of the district court 


be afirmed with costs. 


Moreau for the plaintiff, Cuvillier for the 
defendany 


HICKS vs. DUNCAN & SONS.—STRAWBRIDGE, APLT. 


Appea from the court of the first district. 


Porter, J., delivered the opinion of the — Where tne 
. plaintiff in at- 
court. This case commenced by attachment, tachmentis cast 


and the appellant was appointed to represent ounnepae i 


fendant is only 


the absent debtors. The plaintiff failed in bis entitied to have 


; he f 1 
action, and the appellant, as attorney for the ao 4 = 


defendants, moved the court below, that he “*” 


2 
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East’n. District. 


May, 1826. 
wow 
m Hicks 
vs. 
Duncan& sons 
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should be allowed $301 for his profession) 
services, to be taxed in the costs, and paid 
by the plaintiff. 

This application the judge below refused 
and in our opinion most correctly. In thig 
court it has been sustained, on arguments 
drawn from the uniform custom which hg 
prevailed, of taxing in cases of this kind, the 
fees of defendant’s counsel in the plaintiff's 





costs, and from considerations of the service 
rendered to the plaintiff; by the appellant 
appearing in the cause. 

The custom relied on cannot prevail againg 
the law, which limits the tax fee to elevet 
dollars. The service rendered ¥e plaintif 
by appearing and defeating him in the suit,i 
not perceived by the court; and even if i 
were a service, the act of assembly has fixed 
the compensation for it. The case in 3 Martin, 
contemplates that the payment shall be made 
out of the property seized; and, as in thal 
case the plaintiff succeeded, there was no pos: 
tive law standing in the way of the court, a 
lowing the attorney for defendant a compense 
tion equivalent to his services. 


It is therefore ordered, adjudged, and de 
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onal # creed, that the judgment of the district court East's. District 
: ss ‘ay, A 
paid | be affirmed with costs. ane 


. Hicks 
vs. 
ised, Strawbridge for the plaintiff, Livermore for the Duncan& sons 
this} defendants. 





ents 

has 

» the BUSHNELL vs. BROWN’S HEIRS. 

tiffs 

rvice Appeat from the court of the third district. 
lant’ 


Martin, J., delivered the opinion of the Acts of limi- 

er ‘i . . tation do not 

aintg court. The plaintiff having obtained an in- apply to matters 
de : : j which are pre- 
lev junction to an order of seizure and sale on sested as ex- 


ceptions. 


intigfE the ground that the Jand sold him was de- (An injunc- 
tion which has 


uitjsp ficient in quantity, and that he was disturbed been granted 
. , : dvisedly, 
if if in his possession of the premises by suit, and aia oe the 
- . 9 solved if it ap- 
fixe? further that the sheriff levied without any pear from the 
F ° evidence that it 
farting previous notice to, or demand from him ; the must ve issued 
made™ injunction was dissolved, the court being of ine 
: tha! opinion he had not supported his allegations. 
ypo'f The case is before us on two bills of excep- 
t, ak tions. 
vense{ 4 Lhe one was taken to the opinion of the 
court, in refusing the plaintiff an order of sur- 
vey claimed, to establish the deficiency to 


d def the legal extent. 








East’n. District. 
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The other to the introduction of a record 


showing a suit brought after the injunctioy 


apse was obtained. 
BROwWN’SHEIRS 


The order of survey was refused because 
the plaintiff suffered one year to elapse with. 
out complaining of this deficiency. 

We think the district judge erred. It ig 
true the plaintiff could not have been heard 
on a suit against his vendors; but it does not 
follow that he could not use as a shield what 
he no longer could use as a weapon. Qua 
temporalia sunt ad agendam, perpetua sunt ad 
exciprendum. 

Proceedings on injunctions are not carried 
on in the formal manner in which ordinary 
ones are conducted, but summarily the strict 
rules of pleadings are disregarded by the 
court. Semper ad eventum furtivat. It will take 
care that neither party be surprised or en- 
trapped, but it disregards many obstacles 
to the attainment of justice. It will receive, 
as a ground of sustaining an injunction, that 
which would be sufficient to demand its 
instant restoration. It will not demolish to 
rebuild. 

In the present case the plaintiff being sued 
had a right to resist the claim of his vendors; 
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ifhe did so before suit, he was in the wrong, Eau. District. 
S ° ay, ° 

and ought to be mulcted into costs; but it sw 

would be vain to dissolve the injunction, for'it "*=™*™* 


vs. 
. a é ill 
must be enforced. LExnecias vs. Weiss, vol. 3, ®*°°™ "= 
490. 


It is therefore ordered, adjudged and de- 


_ creed, that the judgment of the district court 


be annulled, avoided and reversed; the 
injunction reinstated, and the judge directed 
to grant the order of survey, and admit as 
evidence the record of the suit against the 
plaintiff, the defendant and appellee paying 
costs in this court. 


Watts & Lobdell for the plaintiff. 





